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  Assam Schedule VII Form No. 132 

  HIGH COURT FORM NO (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT 

District : Sonitpur 

IN THE COURT OF MUNSIFF NO 1, TEZPUR , SONITPUR  

PRESENT----  Aklima Begum, AJS 

    Munsiff No1,  

Sonitpur, Tezpur 

Tuesday, the  28th  day of  February  2017  

   Title Suit No   114/13 

1) Digendra Chandra Das  

2) Smt Sobha Das 

3) Smt Usha Das 

.......................Plaintiffs 

 

1) Sri  Rabindra Das 

.................................Defendant 

 Smt Mayarani Das  

   ......proforma defendant  

 

This suit coming on final hearing on 17/2/2017 in presence of  

Advocate for the plaintiff.....Sri  Anjula Devi  and others 

Advocate for the defendants.... Sri  P.C Sarma and  others  

     

And having stood for consideration to this day, the court delivered the 

following judgment:- 

JUDG M E N T 

1) This is suit for partition , separate possession and permanent injunction. 

2) The plaintiff in the plaint has averred that Late Surendra Chandra Das had 

purchased the schedule land from its original owner Abdul Rahman for 
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consideration of Rs 1000/- only vide Registered Sale deed no 2003/1963 

dated 9/1/1963 and took possession of said land, mutated his name and had 

been paying land revenue. It is also stated that earlier said land was  included 

in one dag viz 310. The old patta no 168 was re numbered as New P.P no 372 

. It s stated that 6 bigha 3 kathas of land purchased by Surendra Ch Das has 

been shown in the schedule. 

 

3) It is further stated that plaintiff, defendants and proforma defendants are the 

legal heir of Late Surendra Ch Das who was the owner of suit land and who 

died leaving behind the plaintiff and , defendant and proforma defendant. It is 

stated that after death of Surendra Ch Das the property left by him have been 

in joint possession of legal heir as mentioned above and each of them have 

1/5th share in suit land. 

 

4) It is stated that though all have 1/5th share in suit land but plaintiff no 1 and 

defendant no 1 have mutated their name in suit land behind the back of 

others . It is stated that plaintiff no 2 and 3 who have 1/5th share each in suit 

property had met the plaintiff no 1 and asked for amicable partition of the suit 

land , according he met defendant no 1 on 29/1/2013 and requested to make 

amicable partition but defendant no 1 forcibly took possession of 1bigha 4 

katha land out of 2 bigha land in possession of plaintiff . It is stated that 

defendant had threatened the plaintiff with dire consequences for which the 

plaintiff had to file case under section 145/146 of Cr.P.C wherein the said land 

was attached but one Criminal Rev. Case no 38(S-3) /13 is pending against 

the said attachment order. 

 

5) In view of the above , the plaintiff has prayed for passing preliminary decree 

to the extent of 1/5th share in suit land, for partition and separate possession  

and for permanent injunction.  

 

6) The defendant has contested the suit by filing written statement wherein it is 

admitted that Late Surendra Chandra Das had purchased the schedule land 

from its original owner Abdul Rahman for consideration of Rs 1000/- only vide 

Registered Sale deed no 2003/1963 dated 9/1/1963 and took possession of 
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said land, mutated his name and had been paying land revenue. It is also 

stated that earlier said land was  included in one dag viz 310. The old patta no 

168 was re numbered as New P.P no 372 . It s stated that 6 bigha 3 kathas 

of land purchased by Surendra Ch Das has been shown in the 

schedule. It is also admitted that plaintiff, defendants and proforma 

defendants are the legal heir of Late Surendra Ch Das who was the 

owner of suit land and who died leaving behind the plaintiff and , defendant 

and proforma defendant. 

 

7) The defendant  has admitted that although the plaintiffs , defendant and 

proforma defendant have equal share in suit land by virtue of inheritance but 

plaintiff no 3 and proforma defendant have declined their share of said land 

after their marriage. For which the plaintiff no 1 applied for mutation and 

accordingly name of plaintiff no 1 and defendant were mutated in suit land. 

 

8) It is stated that plaintiff no 3 is not going to instituted the suit seeking her 

share and for that reason she refused to put her RTI on plaint and some other 

person  has put signature as insisted by the plaintiff no 1.. It is admitted that 

plaintiff no 1 had obtained an attachment order against which one criminal 

Revision is pending for disposal. It is sated that no discussion was held 

amongst the legal heir of Surendra Cg Das for amicable partition. In view of 

the above, the defendant has prayed for dismissal of the suit. 

 

9)  The suit against proforma defendant proceeded ex-parte  since she remained 

absent inspite of service of summon. 

 

10) After going through the pleading of both parties following issues were framed 

by my learned predecessor  

 

1) Whether the suit is maintainable? 

2) Whether there is any cause of action for this suit? 

2.  Whether the plaintiff are the co-owner of the suit property? 

3)  Whether the plaintiff’s is entitled to get the decree as prayed for ?  
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The plaintiff side adduced the evidence of 4 PWs, including the plaintiff herself 

and has exhibited some documents in support of his case. Defendant’s side 

has adduced evidence of 3 DW and also exhibited Some Documents for their 

side in support of his case. 

 

The material on record and submission made on behalf of the plaintiff have 

received due consideration of this court. 

11) Discussion, Decision and Reason thereof 

12) Issue no 2 :- Whether there is any cause of action for this suit? 

In the present suit the defendant challenged the suit on the ground that there 

is no cause of action for the suit. It is the settled law that where there is 

infringement of civil right there is occasion for a suit. Cause of action is 

nothing but a bundle of fact which gives rise to the basis of an action or case. 

The plaintiff has filed the suit claiming joint right title and interest and 

possession over schedule and sought for partition and separate joint 

possession to the extent of their equitable share. The defendant  in their 

written statement has stated that plaintiff no 2 and proforma defendant have 

declined their share after their marriage and denying the claim of plaintiff, has 

prayed for dismissal of the suit. The plaintiff and the defendants are denying 

the claim of each other. Therefore, there arises a dispute between the parties 

necessary to be settled. From the above assertion and denial by the plaintiff 

and defendants in their pleading I find that there is cause of action for the 

suit. 

Hence, issue no 2 is decided in the affirmative. 

 

13) Issue no 1:- Whether the suit is maintainable?  

The defendants have challenged the maintainability of the suit in his written 

statement and simply stated that the suit is not maintainable. But there is no 

specific averment in the written statement as to how and in what 

circumstances the suit is not maintainable. In absence of any specific pleading 

this Court is of the opinion that suit is maintainable. Moreover, maintainability 

of suit depends upon pleadings of parties. The plaintiff has filed this suit 
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seeking declaration of his right, title and interest over suit land. . The 

pleadings of the parties do not disclose any procedural defect barring the 

jurisdiction of this court to try this suit. Therefore this Court is of the 

considered opinion that this suit is maintainable in its present form. 

 

Accordingly issue No (1) is decided in affirmative in favour of the plaintiff. 

 

14) Issue no 3 :-Whether the plaintiff’s are co owner of the property ? 

Issue no 4  :- Whether the plaintiff is entitled to the decree as 

prayed  for? 

Both the issues are taken together for convenience . 

 

From the pleading of parties it appears that admittedly the plaintiffs and 

defendant and proforma defendant are legal heir of late Surendra Chandra 

Das who died leaving behind the plaintiffs, defendant and proforma defendant 

as his legal heir and successor. Admittedly Surendra Ch Das is the owner of 

schedule property. Hence as per Hindu Succession Act being the legal heirs, 

after death of Surendra Ch Das, they are entitled to their equitable share in 

suit property unless contrary is proved. 

 

The plaintiff has lead evidence regarding detail of the property left by 

Surendra Ch Das and has exhibited documents relating to the same. The 

plaintiff also examined official PWs to prove the sale deed through which 

Surendra Ch Das had purchased the suit property. In cross examination of 

PWs and DWs, the plaintiff and  defendant put asked various question 

regarding description , area , dag no patta no land left by Surendra Ch Das . 

But  since, the defendant in his written statement has admitted that they both 

the sides are legal heir of Surendra Ch Das and that  Surendra  Ch Das was 

the  owner of schedule land  as such in  view of the above admitted pleading, 

I don’t deem it fit to go into detail of evidence of PWs and DWs regarding 

schedule land.  
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Moreover, the plaintiff and defendant had led evidence regarding their 

possession over suit land , regarding alleged encroachment by defendant in 

suit land . pleading from both sides have disclosed nothing as to any partition 

of suit land. As such the suit land is joint property. This is a suit for partition. 

If the parties are entitled to equitable share then the parties will be entitled 

get separate possession of their equitable share in suit land after effecting 

partition as per law. Hence, the possession of parties , if any in the suit land 

which is not partitioned yet,  is not at all material for proper adjudication of 

the suit and . As such I don’t deem it fit to go into detail of the evidence of 

PWs and DWs regarding possession and encroachment.  

 

15) The defendant in their written statement has stated although the plaintiffs , 

defendant and proforma defendant have equal share in suit land by virtue of 

inheritance but plaintiff no 3 and proforma defendant have declined their 

share of said land after their marriage. For which the plaintiff no 1 applied for 

mutation and accordingly name of plaintiff no 1 and defendant were mutated 

in suit land. From the above pleading it is crystal clear that the defendant has 

admitted that plaintiff no 1, 2 have equal share in suit property. The share of 

plaintiff no 1 and 2 are not denied by the defendant.  

 

16) To prove that plaintiff and defendant and proforma defendant have equal 

share in suit land , the plaintiff has adduced his evidence  as PW 1 and 

deposed that plaintiff, defendant and proforma defendant are entitled to 1/5th 

share in suit property.  The PW 2 and PW 3 have corroborated the evidence of 

PW 1. The defendant in written statement has admitted that plaintiff no 1, 2 

have equal share in suit property. Defendant only claimed that has plaintiff no 

3 and proforma defendant has declined their share in suit land. However, in 

cross examination of PW 1 the defendant failed to elicit anything from PW 1 to 

show that plaintiff no 3 has relinquished her share. Though in cross 

examination the PW 1 has stated that proforma defendant has told him that 

she does not want her share in suit land but said averment was not 

corroborated by examining the proforma defendant by either side. In cross 

examination the PW 1 has stated that she has sought share of plaintiff no 3 
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and proforma defendant since they have told him that on getting their share 

same will be given to plaintiff.  The defendant side  by putting suggestion that 

tries to impress upon the Court that the plaintiff no 1  has sought the share of 

plaintiff no 3 and proforma defendant only to grab their share. However, in 

my view, the chances of giving the share of plaintiff no 3 and proforma 

defendant in favour of plaintiff no 1 is not at all a  ground for disentitling the 

plaintiff no 3 and proforma defendant for getting their share  to which they 

are entitled to as per Hindu Succession Act 1956.  After getting the share , if 

any, the plaintiff no 3 and proforma defendant are at liberty to dispose of their 

share as pr law in favour of any person. The defendant failed to elicit from PW 

1  to prove that plaintiff no 3 and proforma defendant have declined their 

share. Since averment is regarding relinquishment of share as such there has 

to be documentary evidence that too registered relinquishment deed but 

neither plaintiff not defendant has produced any relinquishment deed to prove 

that plaintiff no 3 and prooforma defendant have declined their share. The 

defendant during cross of PW 2 also failed to elicit anything to show that 

plaintiff no 3 and proforma defendant have declined their share in suit land. 

Rather in evidence in chief as well as in cross , the PW 2 has stated that 

plaintiff no 3 and proforma defendant has never told him that they  dot want 

to  share in suit property.  During cross of PW 3, the defendant by giving 

suggestion that “none of the sister of plaintiff have told him that they do not 

want their share in suit land” impliedly admitted that plaintiff no 3 and 

proforma defendant have not declined their share in suit property. 

 

17) The defendant has stated that although the plaintiffs , defendant and 

proforma defendant have equal share in suit land by virtue of inheritance but 

plaintiff no 3 and proforma defendant have declined their share of said land 

after their marriage. It is also stated that plaintiff no 3 is not going to 

instituted the suit seeking her share and for that reason she refused to put 

her RTI on plaint and some other person  has put signature as insisted by the 

plaintiff no 1..Record shows that plaintiff no 3 has sought her share along with 

share of proforma defendant. Since defendant has taken the plea that plaintiff 

no 3 and proforma defendant declined their share and that plaintiff  3 is not 
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going to instituted the suit seeking her share and for that reason she refused 

to put her RTI on plaint and some other person  has put signature as insisted 

by the plaintiff no 1 as such the burden is on defendant to prove that  plaintiff 

no 3 and proforma defendant have declined their share and that plaintiff no 3 

has not put her signature on plaint..  

 

18) The defendant to prove that plaintiff no 3 and proforma defendant have 

declined their share has not exhibited any documents showing waiver or 

relinquishment of their share in favour of someone.  The DW 3 though in his 

evidence has stated that plaintiff no 3 and proforma defendant have declined 

their share in suit property but in cross examination, DW 1 has deposed that 

he has mutated his name as per inheritance but name of three sister have not 

been mutated in the suit land. It s also admitted that he did not give any 

share to the daughters of Surendra Das even though as per law of inheritance 

they are also entitled to their equitable share. In cross examination, the DW 1 

also stated that the plaintiffs and defendant and proforma defendant have 

equal share in suit property. From the above evidence of DW 1 it can be said 

that DW 1 himself has admitted that the plaintiffs and defendant and 

proforma defendant have equal share in suit property. In view of the above 

deposition, the plea of relinquishment and waiver of share by plaintiff no 3 

and proforma defendant is found not sustainable and remained unproved. 

 

19) The defendant has examined DW 2 who in his evidence has deposed that he 

never heard the three daughter seeking their share in property left by their 

father. DW 2 also deposed that they never came to discuss about amicable 

partition.  In his evidence , the DW 2 has not deposed that plaintiff no 3 and 

proforma defendant have relinquished their share in suit property or that they 

have declined to have their share in suit property. In his cross examination 

also , the DW 2  has stated that names of daughter of Surendra Das have not 

been mutated in the suit land and as per law of inheritance, the three 

daughters of Surendra Das should get their equitable share in suit property.  

From the evidence of DW 2 also it cannot be held that plaintiff no 3 and 

proforma defendant have declined and relinquished their share in suit 

property.  
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20) The defendant  to prove the plea that the plaintiff no 3 and proforma 

defendant declined their share and that plaintiff  3 is not going to instituted 

the suit seeking her share and for that reason she refused to put her RTI on 

plaint and some other person  has put signature as insisted by the plaintiff no 

1, has examined the plaintiff 3 as DW 3 who in her evidence has deposed that 

she has never put her thumb impression over plaint and she has never 

discussed with plaintiff no 1  about filing of suit. DW 3 also deposed that her 

sister , pro-forma defendant  also had not signed in the plaint and plaintiff no 

1  with  the held  of some other person have filed the suit showing her as 

plaintiff no 3. 

 

DW 3 also deposed that after her marriage, she never came to demand her 

share in her property left by her father and never asked plaintiff no 1 to file 

the suit seeking their share. It is also deposed that though their name should 

have been mutated in the suit land but the plaintiff has not mutated their 

name by depriving them.   

 

21) Moreover, in evidence itself  the DW 3 has stated that their name  of three 

daughters should have been mutated in the property of their father. In cross 

examination also the DW 3 has deposed that three daughter of Surendra Ch 

Das should have got their share in property of Surendra Ch Das and their 

name should have got mutated.  In cross examination the DW 3 has stated 

that Rabindra das has told her that  she will get her share when everyboby 

will get their share.  From the above , deposition of DW 3 it is crystal clear 

that she has not filed the suit with plaintiff no 1and 2 seeking her share and 

she also had never demanded her as stated by plaintiff no 1 . But  DW 3 has 

nowhere in her evidence has stated that she has declined her share in suit 

property as pleaded by defendant.  Nowhere in the evidence, DW  3 has 

stated that she does not want her share in her suit property and she has 

waived or relinquished her share. Rather in evidence itself the DW 3 has 

stated that their name of three daughters should have been mutated in the 

property of their father. In cross examination also the DW 3 has deposed that 

three daughter of Surendra Ch Das should have got their share in property of 
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Surendra Ch Das and their name should have got mutated.  In cross 

examination the DW 3 has stated that Rabindra das has told her that  she will 

get her share when everyboby will get their share.  From the above , 

deposition of DW 3 it is crystal clear that she has not filed the suit with 

plaintiff no 1and 2 seeking her share and she also had never demanded her as 

stated by plaintiff no 1. But is also crystal clear that DW 3 , who is the plaintiff 

no 3 has failed to show that she has waived or relinquished her share in suit 

property.  Merely the fact the plaintiff no 3 has filed evidence for defendant 

side wherein she has denied of claiming her share earlier and also denied of 

having putting her signature in plaint , in itself will not amount to waiver or 

relinquishment of share of plaintiff no 3.  Merely because one person  has not 

filed any suit seeking his/her share , same will not disentitled her from seeking 

the share and right of said person over the share in joint property will not be 

extinguished only because suit has not been filed by her/him specially when 

there is no specific averment regarding relinquishment of share. 

 

22) The defendant has not examined the proforma defendant to prove that she 

also declined her share in suit property. The proforma defendant has not 

appeared in the suit and has not supported the claim of defendant that she 

has declined her share in suit property.   

 

 

Considering the above evidence of DWs  this Court is of the opinion that 

defendant has failed to prove that plaintiff no 3 and proforma defendant have 

declined or relinquished their share in suit property. The plea remained 

unproved.   

 

On the other hand the plaintiff by adducing the evidence of PWs and cross 

examination of DWs has proved that  plaintiffs, defendant and proforma 

defendant are the legal heir of Late Surendra Ch Das and being legal heirs, 

they are co-owner of property left by Surendra Ch Das and as per law of 

inheritance have equal share in suit property. Since the plaintiffs and 

defendant and proforma defendant are legal heir of late Surendra Ch Das , as 

such in view of the statement made by DW 1 , 2and 3 in cross examination, 
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this Court held that plaintiff, defendant and proforma defendant being legal 

heirs, are co-owner of property left by Surendra Ch Das and as per law of 

inheritance have equal share in suit property.   

 

From the above discussion it can be held that  being legal heir of Late 

Surendra Ch Das   the plaintiffs, defendant and proforma defendant have joint 

right title and interest and possession over said land and definitely will be 

entitled to  equitable  1 / 5th share in the said property under section 8 of 

Hindu Succession Act . The plaintiffs, defendant and proforma defendant have 

every right to claim equitable share i.e 1/5th share in schedule  land and has 

every right to seek partition and separate possession  of their equitable share. 

 

Considering the above discussion and decision arrived in the 

forgoing issues this Court is of the opinion that Plaintiffs are entitled 

to the decree as prayed for. The plaintiff is entitled  right title and 

possession of their equitable 1/5th share each in schedule land as per law of 

inheritance by metes and bound and has every right to seek separate partition  

of their equitable share. 

 

After partition by competent authority plaintiffs are also entitled to separate 

joint possession of their equitable 1/5th share each in schedule  land. The 

plaintiff is also entitled to prohibitory injunction restraining the defendants 

from making construction and sale of the joint property till making of partition 

and giving of separate possession. The defendants are also permanently 

restrained from interfering and obstructing the separate joint possession of 

the plaintiff’s land allotted to him after partition. 

Accordingly, plaintiffs are entitled to the decree as prayed for. 

 

The issue no 3 and 4 are decided in affirmative in favour of plaintiff.  

 

O r d e r 

In conclusion the suit is preliminarily decreed on contest with cost. It is 

declared that  
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1) The plaintiffs , defendant and proforma defendant are entitled  to right 

title and possession of their equitable 1/5th share each in schedule  land . 

 

2) The  plaintiffs , defendant and proforma defendant are entitled to 

preliminary decree of partition of  equitable 1/5th share each in schedule  

property  and house   by metes and bound.   

 

3) It is declared that after partition by competent authority The plaintiffs , 

defendant and proforma defendant are entitled to separate  possession 

of their equitable 1/5th share in schedule  property as per law of  land.  

 

4) The Collector of the District Sonitpur, is to make partition accordingly. 

Commission be appointed in due course to effect partition of their equitable 

1/5th share each in schedule  property as per law of  land   by metes and bound 

and to delivery  separate  possession thereof to the plaintiffs , defendant 

and proforma defendant . 

 

5) The plaintiffs and proforma defendant are also entitled to prohibitory injunction 

restraining the defendant from making construction and sale of the joint 

property till making of partition and giving of separate possession. The 

defendants are also permanently restrained from interfering and obstructing the 

separate  possession of the plaintiff’s land allotted to them after partition. 

 

 Prepare a decree accordingly. 

 

This judgment and order is delivered and operative part of this judgment is 

pronounced in the open court today, the 28th     day of February 2017 under 

my hand and seal. 

 

 

 

 

Munsiff no 1 

Sonitpur, Tezpur 
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APPENDIX 

(A) Plaintiff’s Witness 

PW-1 Digendra Ch Das 

PW 2 Sri Subhas Ch Das 

PW 3 MD Abed Ali 

PW 4 Pramod Ch Bora 

 

(B) Plaintiff’s Exhibits 

Ext 1---- Registered Sale deed no 2003 of 1963.. 

Ext 2 Jamabandi  of suit land 

Ext  3 Land Revenue Paying receipt 

Ext 4 Order dated 21/5/2012 in Misc 15/145/146/2013 

Ext 5 Volume Register  

Ext 5(1) relevant entry 

  

 (C) Defendants witness 

DW 1 Sri Surendra Ch Das. 

DW 2 Girish Das 

DW 3 Usharani Das 

(D)Defendants exhibits  

Nil 

 

 

Munsiff no1, 

Sonitpur Tezpur 
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